LEASEHOLD RENT RELIEF AGREEMENT AND

BANKUPTCY CODE SECTION 362 AUTOMATIC STAY WAIVER


This waiver is entered into by and between Merle Hay Mall, an Iowa Limited Partnership (hereinafter “MHM”) and _____________ (hereinafter “___________) in exchange for the following consideration provided by MHM as requested and agreed to by _____________ under the following agreed upon facts and terms of agreement.


WHEREAS, MHM and ___________ are parties to a lease agreement, that commenced on ____________, 200, wherein ____________ has leased space number ____ consisting of approximately ______/sf at Merle Hay Mall, 3800 Merle Hay Road, Des Moines, IA (the “Lease”).  The Lease has an expiration date of _________, 20___.
WHEREAS, under the terms of the Lease __________ is obligated to pay Merle Hay Mall a total of $__________ in annual base rent (the “Rent”) and approximately $___________ in annual additional charges (the “Additional Rent”) for the term of the Lease;

WHEREAS, __________ contacted MHM by letter dated __________ requesting a ______ percent (____%) reduction in the amount of Rent due under the Lease for a ________ (____) month period in the amount of $__________;

WHEREAS, ____________ acknowledged in its request that it is under financial stress and is in the zone of insolvency and requires relief from some of its leases and creditor debt;

WHEREAS, ___________ acknowledges that it is requesting a release of this Lease indebtedness that it would otherwise be obligated to pay to MHM under the terms of the Lease in an effort to restructure its debts without seeking relief under the Bankruptcy Code.  As such, _________ acknowledges and MHM agrees that MHM is acting as a workout lender who is in fact being asked to give money to _________ without requiring repayment of such funds;
WHEREAS, Merle Hay Mall desires to assist _________ in its out of court restructuring efforts by forfeiting the right to collect the full Rent due and owing under the Lease in order to provide ___________ with additional cash to enable it to meet its other obligations as they become due.  ________ acknowledges and agrees that without this assistance from MHM, the likelihood of restructuring its business is remote.
NOW, THEREFORE, the parties hereby stipulate and agree as follows:

1. Both parties are sophisticated and have consulted with their respective counsel and understand the effect of the automatic stay waiver contemplated by this agreement and have the authority to sign this agreement;

2. MHM agrees to reduce the rent due under the Lease on a temporary basis and to release ___________ from having to pay ____% of the rent due and owing over the next _______ months beginning __________ though ________.  The value of this reduction is $_______ per square foot resulting in a benefit to _________ over the year term of $__________.

3. Nothing in this Agreement will affect or otherwise alter _________ obligation to pay any Additional Rent due under the Lease or affect MHM’s ability to pass through any increases in the Additional Rent as dictated under the terms of the Lease.

4. In the event that ___________ seeks relief under the Bankruptcy Code over the term of the abatement and for twelve months thereafter or up to and including _____________, 20___, __________ agrees that it, its Trustee, or its debtor in possession  will not contest the terms of this Agreement or otherwise oppose a motion from MHM for relief from the Automatic Stay pursuant to the terms of this Waiver.
These terms are hereby agreed to this ____ day of ______, 2009

Merle Hay Mall, LP






By:_________________________


By:________________________


Abbell Credit Corporation 



Name:


General Partner




Title:


Elizabeth I. Holland, Secretary   
(1) the sophistication of the party making the waiver; (2) the consideration for the waiver, including the creditor's risk and the length of time the waiver covers; (3) whether other parties are affected, including unsecured creditors and junior lienholders, (4) the feasibility of the debtor's plan; (5) whether there is evidence that the waiver was obtained by coercion, fraud or mutual mistake of material facts, (6) whether enforcing the agreement will further the legitimate public policy of encouraging out-of-court restructurings and settlements; (7) whether there appears to be a likelihood of reorganization; (8) the extent to which the creditor would be otherwise prejudiced if the waiver is not enforced; (9) the proximity in time between the date of the waiver and the date of the bankruptcy filing and whether there was a compelling change in circumstances during that time; and (10) whether the debtor has equity in the property and the creditor is otherwise entitled to relief from stay.

The court determined, based on its analysis of the body of case law on this topic, that a pre-petition waiver would be enforceable even if the debtor-mortgagor's bankruptcy filing was not in bad faith and even if the debtor-mortgagor had some equity in the property. Applying each of the above-described factors to the facts of the instant case, the court found that they overwhelmingly favored the lender and the enforceability of the lift-stay provision in the forbearance agreement. But the court did not issue a final ruling, instead electing to defer its final determination because evidentiary issues remained as to whether: (1) there was sufficient equity in the property; (2) there was a sufficient likelihood that the debtor-mortgagor's reorganization plan was feasible, and; (3) granting the lender relief from the stay would prejudice other creditors.

1. This is a very thoughtful and well-reasoned decision. The court in In re Frye painstakingly examined each of the relevant "factors" and applied them to the facts of this case. Overall, this case should be seen as an important victory for lenders and for the enforceability of pre-petition relief-from-stay waivers - assuming such provisions are contained in documents entered into subsequent to the original mortgage, and involve actual bargained-for consideration as part of a loan workout or forbearance from the exercise of lender remedies such as foreclosure or the exercise of assignments of rent. But it certainly would behoove a lender to pay close attention to the factors listed by the court in In re Frye, because, as the court points out (and other courts have held), such agreements are not self-actuating or per se enforceable. 

2. Upon the filing of a bankruptcy proceeding, an automatic stay arises by operation of law under Section 362(a) of the Bankruptcy Code. The stay precludes: 

1. 1the commencement or continuation, including the issuance or employment of process of service, of a judicial, administrative, or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the debtor that arose before the commencement of the case under this title; 

2. 2the enforcement, against the debtor or against property of the estate; of a judgement obtained before the commencement of the case under this title; 

3. 3any act to obtain possession of property of the estate or of property from the estate or to exercise control over property of the estate; 

4. 4any act to create, perfect, or enforce any lien against property of the estate .... 

Lenders have in the past also attempted to include provisions in loan workout agreements (or even in the original mortgages) that prohibit a borrower from filing bankruptcy. But the courts have uniformly considered such provisions invalid and unenforceable, as an attempt to obstruct and abridge the jurisdiction of the federal courts and to preclude the ability of a debtor to reorganize. Also, courts generally have held that pre-petition waivers of bankruptcy benefits, other than the automatic stay, are unenforceable.

3. The Bankruptcy Code does not expressly prohibit pre-petition waivers of the automatic stay. Section 558 of the Bankruptcy Code, however, provides that waivers of defenses subsequent to the filing of the petition are not binding on the estate. Supporters of pre-petition waivers maintain that enforcement of such provisions is necessary in order to facilitate and effectuate pre-bankruptcy consensual workout arrangements. They also argue that such agreements are supported by new and valuable consideration in the form of forbearance in the exercise of the lender's legal rights and remedies, as well as other lender concessions and accommodations. Opponents of these provisions, however, assert that they should not be enforced because they are contrary to the rehabilitative goals of Chapter 11, usurp the authority of bankruptcy judges, and are burdensome to the estate. Enforcement of such provisions means that the debtor is usually unable to reorganize and must liquidate, thereby leaving little, if any, available assets for distribution to unsecured creditors of the bankruptcy estate. 

4. It is unclear, as a result of the holdings in the various cases that have dealt with this issue, whether bankruptcy courts will uphold relief-from-stay provisions in the future. Real estate lenders certainly should be judicious in their use of relief-from-stay provisions in loan workout documents, and may wish to restrict their use and attempted enforcement to true workout situations where the factors described in In re Frye are present. Furthermore, when drafting a relief-from-stay provision, lenders would be well advised to specifically state that the enforcement of the relief-from-stay provision is expressly subject to the approval of the bankruptcy court, in order to avoid the implication that the lender is attempting to oust the bankruptcy court of its jurisdiction and its authority to decide the enforceability of such a provision. See, e.g., In re Sky Group International, Inc. 108 B.R. 86 (Bankr. W.D. Pa. 1989), where the court held that a creditor's unilateral assertion of an automatic right to relief from the bankruptcy stay was a threat to the court's jurisdiction, and must be specifically authorized by the bankruptcy court, which the court emphasized it had no intention of doing in that case. 

5. As noted in the In re Frye decision, pre-bankruptcy waiver provisions are not self-executing, despite what the language in the provision may provide (e.g., that the automatic stay is automatically lifted upon the filing of the bankruptcy petition). The lender must file a motion to lift or annul the automatic stay under Section 362 of the Bankruptcy Code, and notice the motion to creditors and parties in interest in the estate. (In Michigan, for example, the applicable local bankruptcy rules provide that such motions are filed on a 15-day notice and opportunity.) If no objections are filed within the noticing period (e.g., 15 days, plus three days for mailing), a certification of no response is filed seeking entry of the order. On the other hand, if objections to the motion are filed, the court schedules a hearing for determination and resolution of the matter. 

6. The existing body of case law on this issue is still confusing and contradictory -- some courts limit enforcement of such waivers to single-asset real estate cases, and others have held that such waivers are per se enforceable, while still other courts will only enforce the provisions under specified conditions. As noted by the court in In re Frye, such waivers generally are viewed by the courts on a case-by-case basis and are subject to a review of all the facts and circumstances surrounding the giving of the waiver. A lender cannot assume, however, that a court will necessarily enforce a waiver of the automatic stay merely as a result of the parties' contractual agreement. Ultimately, the enforceability of a waiver will depend on the ability of the lender to demonstrate, to the court's satisfaction, that the proper conditions for enforcement exist. 

